Introduction
This article will examine how the Lisbon Treaty will affect the management of the EU's external borders. 1 The underlying theme of this contribution is the distinction between legislation and operational co-operation in this policy fi eld. Although external border management may be considered exemplary concerning developments in the Area of Freedom, Security and Justice (AFSJ) as a whole, it is unique in forming the only 'police power' currently covered by the First Pillar of the EU. This article will fi rst look at the meaning of 'EU external borders' and the current treaty framework for the management thereof. It will then consider how the Community has made use of its powers. It will continue with an examination of the changes the Lisbon Treaty is likely to bring about. The article will conclude with a short overview of how the future management * Jorrit Jelle Rijpma, Researcher, Law Department, European University Institute, Florence, Italy.
of the external borders is already taking shape in the absence of ratifi cation of the Lisbon Treaty. 
Current treaty framework for the management of external borders
It was not until the Treaty of Amsterdam that the Community acquired powers for the regulation of its external borders. This came about through the transfer of policies from the Third Pillar of the Treaty establishing the European Union (EU) to Title IV of the Treaty establishing the European Community (EC) and the transformation of the Schengen acquis into European law. Article 62(2)(a) EC confers upon the Council the power to adopt measures on the crossing of the external borders of the Member States, establishing standards and procedures to be followed by Member States in carrying out checks on persons at such borders. On the basis of Article 66 EC, the Council can take measures to ensure co-operation between the relevant departments of the administrations of Member States in the areas covered by Title IV EC, and also between these departments and the Commission. 3 The transfer of powers in JHA to the First Pillar has been both partial and gradual. Article 67 EC provided for a transitional period of fi ve years in which the Commission shared its right of initiative with Member States. This period ended on 1 May 2004, although the Commission remains obliged to take into account Member States' requests to submit proposals to the Council. During the transitional period, decision-making in the Council was unanimous, with a right of consultation for the Parliament. On the basis of the second indent of Article 68(2) EC, the Council extended, as of 1 January 2005, the co-decision procedure to Article 62(2)(a) EC. 4 Article 68 EC restricts the role of the European Court of Justice (ECJ) under Title IV EC. Only national courts from which no further judicial 2 The external relations of EU border management will be outside the scope of this paper, although it should be stressed that the external dimension of EU border management is becoming increasingly important. See, for instance, Commission (EC), 'Report on the evaluation and future development of the FRONTEX Agency' (Communication) COM (2008) 67 fi nal, 13 February 2008, 8. 3 No agreement was reached on the legal basis for the Schengen Information System (SIS) and consequently it was brought under the Third Pillar on the basis of Article 2, paragraph 4 of the Schengen Protocol. remedy is possible have a duty to refer preliminary questions to the ECJ. In an area that touches directly upon the civil liberties of EU citizens, this is obviously a regrettable anomaly. Although Article 67(2), second indent, EC calls upon the Council to take a decision on the adaptation of the Court's powers after the transitional period, it has not done so. 5 A further restriction of the Court's jurisdiction is contained in Article 68(2), excluding the Court's jurisdiction over measures taken under Article 62(1) EC (the legal basis for measures related to the abolition of internal border controls) in so far as they relate to the maintenance of law and order and the safeguarding of internal security. 6 One could interpret this paragraph as the Community equivalent of Article 35(5) EU, which aims to prevent the Court from pronouncing itself on the legality and proportionality of Member States' law enforcement authorities. Peers, however, has argued it would not prevent the Court from ruling on the interpretation or validity of Community acts in a preliminary ruling procedure. 7 Interestingly, its wording would also not prevent the Court from pronouncing itself on the correct interpretation of measures based on Article 62(2) or Article 66 EC relating to external borders. It would therefore be possible for the Court to rule for instance on the conformity of the actions of national border guard authorities, even if it may be assumed that the Member States intended to exclude these enforcement authorities from the scope of the Court's powers of review.
It is imperative to realise that due to the opt-out of the United Kingdom and Ireland, the external borders of the Schengen area do not coincide with the 'external borders' of the area in which there is free movement for persons having this right under Community law. Likewise, the external borders of the Schengen area, because of the association with the Schengen acquis of Norway, Iceland, Switzerland and Liechtenstein, as well as the exclusion of the non-European territories of the Schengen Member States, do not coincide with the external borders of the EU.
It is the Schengen external borders, as initially defi ned in Article 1 of the Schengen Implementing Convention (CISA) that form the object of Community competence. Whilst at the Schengen external borders, border procedures are regulated by EC law, at the non-Schengen EU external borders it is the national law of the Member State in question that determines the procedure to be followed, albeit within the limits imposed by EU law.
8 It is also important to point out that the Schengen external borders are defi ned by reference to the Member States' external borders. The new Article 69(4) FEU underlines once more that the powers currently contained in Article 62 EC leave the competence of Member States unaffected as regards the geographical demarcation of their borders, in accordance with international law. 
Legislation v executive action
The AFSJ is generally characterised by executive action and operational co-ordination as opposed to the 'legislation-centred constitutional logic of the EU'.
10 Bearing in mind the communitarisation of competences for the management of the external borders, this section will consider how far this qualifi cation remains valid with respect to this policy. To what extent does Community action in this fi eld remain distinct from that in other areas covered by the First Pillar?
In order to answer this question, one should distinguish between executive action which has effects in law, ie which creates enforceable rights and obligations for third parties, and executive action which does not. Implementation of legislation by the Commission, the Council or regulatory agencies with decision-making power would fall under the former. Technical and scientifi c assistance, as well as operational coordination, be it by the Commission, the Council or a regulatory agency, would be covered by the latter.
Walker in his discussion of the legislative/executive nature of the AFSJ opposes legislation to executive and operational action, without distinguishing between the latter two.
11 He argues that both refer to the 'post-legislative (or in some cases non-legislation-based) phase of policy application and implementation.' On the one hand, 'executive' is used to 8 These limits concern the way in which EU citizens and their relatives with border crossing rights based on the EU's fundamental freedom of free movement are to be treated. refer to 'high' governmental activity and 'operation' to 'low' bureaucratic or professional activity. 12 In the discussion on the executive nature of the AFJS, one tends to underline the 'on the ground' or 'practical' nature of EU activity. In this context, however, the reference to 'executive' often carries with it the notion of law enforcement authorities' powers of coercion.
13
As Hoffman has argued, the extent of the European administrative space can only be appreciated by looking beyond the administration's implementation activity.
14 By defi ning the nature of EU executive action more precisely, the distinction proposed between executive action which has legal effect and that which does not allows us to do just that. Considering that the EU functions as a system of multi-level or network governance, including in the AFSJ, a distinction based on the legal effect of EU administrative activity is preferred over a distinction based on the level at which this executive action takes place.
15
Since the expiry of the transitional period, legislation under Title IV EC now generally confers the power to take implementing measures on the Commission, under the supervision of a comitology committee. 16 The ECJ has shown that it will closely scrutinise any retention of implementing powers by the Council. 17 In relation to the more 'factual' EU activity implementing Community law, there is however an absence of a clear legal framework. This may prove particularly problematic in relation to operational co-ordination in the AFSJ, where the co-operation between Member States may involve the exercise of coercive powers against individuals.
The building of a Schengen external borders acquis
In the fi rst few years following the entry into force of the Treaty of Amsterdam, there was relatively little legislative activity in the fi eld of 12 Walker (n 10) 21-22. Of course, a considerable acquis was already in place in the form of those parts of the Schengen acquis that were incorporated into the EU legal order by the Treaty of Amsterdam and that were assigned to the new legal bases provided for by that Treaty. 19 It was the impending enlargement, however, reinforced by the sharp increase in sub-Saharan migration across the Mediterranean from 2000 onwards and the events of 9/11 that brought borders back onto the EU's policy agenda. 20 The December 2001 JHA Council meeting agreed on the following four points: 1) to strengthen and standardise European border controls 2) to assist candidate States in organising controls at Europe's future external borders by instituting operational co-operation 3) to facilitate crisis management with regard to border control and 4) to prevent illegal immigration and other forms of cross-border crime. 21 Again without making any reference to possible legislative initiatives, the Laeken European Council Conclusions of 14 and 15 December 2001 asked the Council and the Commission to 'work out arrangements for cooperation between services responsible for external border control and to examine the conditions in which a mechanism or common services to control external borders could be created.'
22
In response, the Commission came forward with its 2002 Communication on the integrated management of the external borders. In this communication, for the fi rst time reference was made to the establishment of a 'common corpus of legislation' in relation to the management of the common Schengen borders. 23 In the short term, the most important measures envisaged remained the recasting of the Schengen acquis in a regulation (the Schengen Borders Code) and the long overdue adoption of measures on local border traffi c.
24
The Communication further stated that by having recourse to Article 66 EC, the Community budget should contribute to the fi nancing of a common policy. A fi nancial burden-sharing system should be established in the run-up to the creation of a complementary operational burden-sharing mechanism. The operational mechanism was to take the shape of a European Corps of Border Guards; a body endowed with a 'genuine operational inspection function', which it could exercise either at the request of a Member State or on its own initiative. 25 The Council's Action Plan for the Management of the External Borders of the Member States largely adopted the Commission's proposals, but was understandably much more careful as regards the setting-up of a European Corps of Border Guards. 26 It generally put much less emphasis on the eventual need for common legislation and fi nancing, focusing instead on measures of an operational rather than legal nature giving the plan a very 'pragmatic' orientation.
27
Notwithstanding this practical approach, a wide range of legislative measures has been adopted which determine, either directly or indirectly, the way in which the Schengen external borders are managed. These measures neither relate exclusively to the act of crossing an external border nor fully coincide with those envisaged in the Commission Communication or the Council's Action Plan. This is fi rst of all because the Court has construed the notion of 'Schengen developing measures' broadly. The effect of this is that all measures that, judged by their content and purpose, render parts of the Schengen acquis more effective qualify as such. 28 As a result, measures developing the Schengen acquis on external borders adopted on the basis of Article 62(2)(a) EC and Article 66 EC cover a broad range of legislative initiatives from the establishment of the EU's border agency Frontex to common requirements regarding EU passports. In addition, a considerable number of measures that fi nd 24 Convention Implementing the Schengen Agreement (CISA) art 3.
25 Commission (EC) (n 23) 13. their legal basis in other areas of competence under Title IV EC (such as irregular migration, visa or asylum) or under the Third Pillar, include provisions which affect the way in which the Schengen external borders are managed. As such, the rules that make up the 'Schengen external borders acquis' are to be found across a broad range of measures, which can be roughly divided into fi ve categories.
One may fi rst identify the Schengen borders acquis in a narrow sense: the measures that establish the border crossing regime at the Schengen external borders The essence of EU activity in the area of border management is to ensure respect for and correct application of these measures. The most important piece of legislation in this category is, of course, the Schengen Borders Code (SBC). 29 A second category of legislative measures consists of measures that aim to establish a degree of fi nancial burden-sharing as regards the management of the Schengen external borders. Here the most important instrument is the External Borders Fund (EBF). 30 A third category of measures relates to the establishment of centralised databases for the purpose of migration and border management: the Schengen Information System (SIS), the Visa Information System (VIS) and Eurodac. 31 A fourth category is made up of measures that penalise illegal entry, smuggling and traffi cking.
32
The last category consists of institutional measures for the co-ordination of operational co-operation. Operational co-operation has been the cornerstone of the EU's policy for the management of external borders. 36 Both regulations are based on Articles 62(2)(a) and 66 EC. As the Court confi rmed in Case C-77/05, the Frontex regulation constitutes a development of that part of the Schengen acquis in which the UK and Ireland do not participate, for which reason they have been excluded from the Agency.
37
The Commission's proposal for an amendment of the Frontex Regulation added that the UK and Ireland were to be excluded, since the agency was to be regarded as a measure of solidarity applicable only to the countries participating in the Schengen acquis on external borders.
38
The road to Warsaw, from where the Agency has been functioning since 2005, has been a winding one.
39 The Council's Action plan focused on practical initiatives rather than legislative measures. Informed by an Italian-led feasibility study into the setting-up of a European Border Police, it advocated the establishment of a 'polycentric' network structure consisting of ad hoc centres specialised in different areas of border man-33 Commission (EC) (n 23). 34 Council (n 26) point 120. The Common Unit (or SCIFA+) consisted of the members of SCIFA and the heads of Member State border control services. Its task was to oversee the development of a common policy on external borders and act as a co-ordinator for the network structure and the joint operations proposed in the Action Plan. It was explicitly mentioned that SCIFA+ did not encroach upon the Commission's powers in this fi eld, stating that it would not involve legislative proposals or implementing measures in the meaning of Article 202 EC.
41
Between July 2002 and March 2003, SCIFA+ approved a total of 17 different programmes, ad hoc centres, pilot projects and joint operations. 42 The Council has always maintained that these constituted intergovernmental co-operation arrangements between Member States. Depending on how one defi nes the term 'measure' in Articles 62(2)(a) and 66 EC, one could argue that the Treaty does not directly confer upon the Council the competence to engage in such co-ordinating activities, but merely gives the Community legislator the power to adopt legislation for this purpose.
43 This is because the EC Treaty lacks an equivalent of Article 36 EU which establishes a Coordinating Committee (Committee Article Trente-Six, CATS) made up of senior Member State offi cials in JHA with specifi c co-ordinating tasks under the Third Pillar. The presidency's report on the implementation of the joint activities expressly referred to a lack of legal basis for the setting-up of ad hoc centres and the carryingout of common operations. 44 The Presidency report further listed a number of concerns in relation to operational co-operation which ranged from the need for suitable planning, preparation and central operational co-ordination to a lack of 40 Monar (n 27) 196. 41 Council (n 26) point 47. adequate evaluation. 45 The Commission Communication in view of the Thessaloniki European Council noted that the limitations of SCIFA+ as a working party had been demonstrated. 46 These limitations related to its large membership and wide agenda, but presumably also to its lack of a common approach. 47 The Commission therefore argued that while 'certain more strategic co-ordination tasks could remain with SCIFA+, the more operational tasks could be entrusted to a new permanent Community Structure'. 48 This became the Practitioners' Common Unit (PUC), replacing SCIFA+ and consisting only of the heads of Member State border guard services. SCIFA remained responsible for the general strategy to set up an integrated border management system, while the PUC was to deal exclusively with operational issues. 49 Throughout the summer of 2003, irregular landings on the EU's southern maritime borders continued to make headlines. 50 The Thessaloniki European Council emphasised the importance of determining a more structured framework and the necessity of creating new institutional frameworks to enhance operational co-operation for the management of the external borders. 51 The Commission, from the outset a proponent of more centralised co-operation, seized the opportunity and proposed the 45 Council (n 44) 9-10. creation of Frontex. 52 The Commission's intention of coming forward with this proposal had already been welcomed by the European Council. 53 The regulation was adopted in October 2004 after another summer witnessing the arrival of irregular migrants by sea.
The establishment of Frontex shows how the co-ordination of operational co-operation, not unlike the competences in border management themselves, has gradually been communitarised. If one is willing to accept that the co-ordinating activities of SCIFA+/PUC constituted purely intergovernmental arrangements, the case of Frontex confi rms that in the case of delegation to agencies, powers are often transferred vertically (from the national to the EU level) rather than horizontally (from Community institutions to specialised agencies).
54
If one is to consider the co-ordinating activities of SCIFA+/PUC as Community actions, it becomes clear that with the transfer of operational co-ordination from the PUC to Frontex, there has nevertheless been a shift from a Member-State driven co-ordination within the Council to the more supranational approach of a Community agency. Simultaneously, this shift has empowered the Commission because of its infl uence on the agency. 55 It could even be argued that the Commission, rather than SCI-FA, is increasingly taking responsibility for more strategic co-ordination tasks, mapping out the general strategy for the integrated management of the external borders. common co-ordination and operational co-operation mechanisms, common integrated risk analysis and the training of staff in a European dimension. 57 Indeed, the Council's Action Plan for the Management of the External Borders and the implementation thereof was characterised by the 'absolute prominence of the operational dimension.' 58 One can clearly see the origins of such an operational approach in the Commission's 1988 Communication on the abolition of controls of persons at intra-Community borders. In relation to the question at which level 'fl anking measures' necessary to achieve the free movement of persons should be taken, the Commission stated that it was fully aware of the delicate nature and exercise of this kind, and it considers that attention should be focused on practical effectiveness rather than on matters of legal doctrine. Therefore … the Commission proposes that Community legislation in this fi eld be applied only to those cases where the legal security and uniformity provided by Community law constitutes the best instrument to achieve the desired goal.
59
This means that all other action was to be left to intergovernmental co-operation. Of course, the approach advocated here can be explained by the lack of competence at the time to proceed with Community legislation. At the same time, however, it underlines the importance of Member States' sovereignty concerns and the emphasis on 'practical effectiveness' in response thereto. The Communication continued by stating that there would be a 'large scope left to cooperation among Member States.' That this co-operation took place more on the basis of ad hoc informal contacts between administrations, rather than within an international treaty framework is evidenced by the host of informal, secretive bodies that developed in the fi eld of JHA from the mid-1980s.
60
Schengen co-operation formed an exception to the extent that it was based on a legal framework, albeit an intergovernmental one. However, as Guiraudon has pointed out, this framework was never meant to create a 'constraining set of rules with monitoring mechanisms', but much 57 Commission (EC) (n 23) 12. rather to escape such legal control and constraints at the national level.
61
In respect of the communitarised parts of the AFSJ, this was remedied by the Treaty of Amsterdam.
Walker has observed that Member States' sovereignty concerns are more likely to be triggered by 'familiar and more symbolically loaded legislation centred indices of national authority' than by other forms of policy co-operation. 62 As far as the management of the external borders is concerned, this seems to remain valid under Title IV EC, as exemplifi ed by the history of Frontex's establishment and the continuing resistance of some Member States to a more centralised model of border agency. 63 Fostering European integration in the AFSJ by focusing on the 'mere technical' co-operation between Member States' competent authorities is, however, problematic. It fails to acknowledge the highly political and value-laden nature of the competences that are grouped in this policy fi eld, or rather it acknowledges this highly political nature by masking it as non-political. Of course, 'any decision about whether something is unpolitical is always a political decision'. 64 However, the co-ordination of operational co-operation in the AFSJ should not be allowed to substitute policy and lawmaking processes as defi ned in the EU Treaties and according to which the future direction of the European project in a given area would normally be determined.
In addition, it would be wrong to consider the co-ordination of operational co-operation itself as value-neutral or merely 'technical'. The Council itself notes that intelligence-led law enforcement includes the setting of political priorities. 65 The question should be asked to what extent this should be the task of unaccountable working groups or non-majoritarian bodies. Since operational co-ordination does not entail the introduction of legally binding acts, it escapes not only democratic but also judicial scrutiny. The more general concern that regulatory agencies 'might stray into areas more properly the domain of the policy-making branches of the EU' is equally valid in relation to those agencies that have the task of co-ordinating operational activity. Lastly, Member States may fail to appreciate the extent to which operational co-operation may 'penetrate national systems and challenge statist prerogatives.' 67 This may relate to both the organisation of Member States' law enforcement agencies, as well as the way in which they operate. In the fi eld of management of the external borders, clear examples of both can be found in the Commission Communication on the setting-up of a European Border Surveillance System (EUROSUR). 68 First, it 'invites' Member States to set up 'one single co-ordination centre'. 69 Second, it refers to the establishment of a group of experts that should draw up guidelines for the tasks of and co-operation between these national coordination centres. 70 The Court has never explicitly recognised a principle of institutional autonomy as such, but it has held in relation to Member States' implementing powers that in the absence of Community legislation it is up to each state's constitutional system how these powers are exercised and to which specifi c national bodies they are entrusted. 71 One may wonder if Community legislation could fully pre-empt Member States' powers. Article 4(2) TEU states that the Union shall respect Member States' national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government, and state functions, including safeguarding national security. This seems to suggest that the institutional autonomy of the Member States constitutes a more fundamental value. 72 An example of how respect for this principle may be ensured in legislation can be found in the EBF. This decision allows Member States to designate several certifying and audit authorities or delegated authorities for the implementation of the money provided by the fund, on the condition that there is 'a clear allocation of functions for each of these authorities.' 73 While it seems nevertheless obvious that 67 Walker (n 10) 22. legislation can at least limit Member States' institutional autonomy, the question is to what extent operational co-operation should be allowed to do the same. 74 One of the characteristics of the different forms of operational co-ordination that have emerged under the AFSJ is that they originate in practical co-operation arrangements between the law enforcement agencies of a number of individual Member States. Monar has argued that these 'common, rather informal structures, play an important role as points of encounter and information exchange between offi cials from different Member States, especially after enlargement.' 75 It would seem logical to assume that legislation on operational cooperation forms the codifi cation of bottom-up developments. Very often, however, on-the-ground co-operation originates in and is co-ordinated by Council working groups, which consist of senior law enforcement staff of the Member States. 76 Curtin has in this respect highlighted the evolving autonomous executive role of the Council and other non-majoritarian bodies alongside the Commission. 77 At the same time, in the area of external borders management, there is an increasingly important role for the Commission as policy initiator and Frontex as co-ordinator of operational activities. The JHA agencies have recently emphasised the importance of being heard in the legislative process. 78 This would ensure that where amendments are made to their structure or tasks, account is taken of their specifi c needs and experience. Although agencies are, of course, important stakeholders in the legislative process, care should be taken that they are not allowed to dictate it, thereby setting their own rules and potentially pursuing their own agendas rather than the general interest. Operational co-operation is generally given a legal basis once a certain level of trust has been achieved and there is the need to remedy the shortcomings of a more intergovernmental approach, linked to concerns about transparency and accountability, but also compliance and co-ordination. Frontex forms a point in case in this respect. The Council in its more recent Draft Conclusions on the principle of convergence and the architecture for internal security, seems to show for the fi rst time a greater sensitivity to the need for a legislative dimension to operational co-operation in JHA. It not only calls for closer co-operation between personnel and the harmonisation of equipment and practice, but also for the harmonisation of legal frameworks, including the establishment of common legislative instruments 'where these represent added value for the Member States.' 79 In the case of EUROSUR, however, future legislation is likely to confi rm rather than shape its development, considering that important steps have already been taken under the heading of operational co-ordination. This is to be regretted, since projects of such importance, not least fi nancially, deserve a proper legislative iter guaranteeing accountability and legitimacy.
It should be recalled that even where legislation is adopted for the purpose of fostering operational co-operation, this does not detract from the intrinsically operational nature of law enforcement tasks themselves. For this reason, the operational dimension of the AFSJ will remain a prominent feature under Title IV EC as far as the management of the external borders is concerned.
Operational co-operation in the AFSJ has the specifi c characteristic that it focuses on compliance with national rules and regulations rather than Community legislation. This is particularly so under the Third Pillar. However, even when operational co-operation aims to ensure compliance with Community legislation, such as the SBC, it does not of itself create rights and obligations for third parties. An example here is a joint patrol carrying out border surveillance in the context of a Frontex joint operation attempting to prevent irregular border crossings.
It should be stressed that in the AFSJ neither the Commission staff nor the staff of any of the agencies, be it under the First or Third Pillar, are endowed with autonomous law enforcement powers, let alone powers of coercion. In reality, operational activity at the EU level is therefore limited to the co-ordination of operational activities of national law enforcement agencies by EU bodies and institutions. Article 66 EC clearly refers to the co-operation in the areas covered by Title IV EC as being between the relevant departments of the administrations of the Member States. Like-wise, Article 30(1)(a) EU provides that police co-operation shall include operational co-operation between competent authorities. Neither does co-ordination at EU level replace bi-or multilateral initiatives between Member States themselves. This is underlined in the Frontex Regulation in Article 2(2), as well as in Article 16(3) of the SBC. The Lisbon Treaty would include a provision to this effect in Article 73 TFEU.
The Court has long held that 'only measures, the legal effects of which are binding on, and capable of affecting the interests of, the applicant by bringing about a distinct change in his legal position may be the subject of an application for annulment.' 80 The fact that the co-ordination of operational activities does not entail the taking of such measures, means these activities escape review by the EJC. 81 The extension of the Court's jurisdiction in the Lisbon Treaty to review the acts of bodies, offi ces and agencies of the Union would not change this.
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The non-binding nature of operational activities vis-à-vis third parties does not mean that in the course of such activities rights and obligations cannot arise. For instance, if during a joint patrol a police offi cer arrests a suspected criminal or a border guard denies a third country national access to EU territory, this of course has effects in law. In the fi rst case, however, the decision is taken on the basis of national law. In the second case, it is taken on the basis of the SBC, but by law enforcement personnel endowed with public authority on the basis of national law.
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Here it should, however, be noted that border guards from one Member State that participate in a joint operation/the deployment of a Rapid Border Intervention Team in another Member State may use force in accordance with the rules and regulations of the guest Member State. ers. This possibility is recognised in the RABIT Regulation which for the purpose of civil and criminal liability equates visiting border guards with national border guards. 85 A wrongful act that would be directly imputable to the co-ordinating activities of the EU could result in the non-contractual liability of the EU on the basis of Article 288(2) EC. This non-contractual liability extends beyond the institutions to other Community bodies established by the treaties. Community legislation often specifi cally provides for non-contractual liability in similar terms to those of Article 288(2) EC, for instance in the founding regulations of many EC agencies. 86 Under the International Principles of State Liability, Member States could be held responsible for fatalities that are a direct result of specifi c border control measures. 87 A parallel responsibility of the EU, under the Principles of the Responsibility of International Organisations, could be assumed where these measures are a direct result of the EU's co-ordinating activities.
88 Member States could furthermore be held responsible for violations of human rights in the course of operational activities under the European Convention on Human Rights.
The approach taken above regarding the possible responsibility of the EU for its co-ordinating activities is of course theoretical. For instance, in the case of wrongdoings by Member States' border guards in the course of Frontex co-ordinated operational activities, it would be very diffi cult to actually attribute responsibility to the EU. However, it may be argued that whenever the EU acts as a co-ordinator of operational activity, it has a positive obligation to ensure that all participating Member States fully respect fundamental rights, such as the right to life. This is all the more so, bearing in mind that respect for these rights is one of the Union's foundational values listed in Article 6 EU, one of the Copenhagen criteria for accession and a condition in the Union's external relations with Third Countries. used as an argument against the Court exercising jurisdiction over the operations of Member States' border guards, leaving the responsibility therefore with the Member States' courts and eventually the European Court of Human Rights. However, if one applies by analogy the Court's established case law in relation to Member States' national rules to Member States' operational activities, these latter would have to be compatible with fundamental rights as an obligation of Community law as soon as they fell within the scope of Community law. This would be the case for the management of the external borders. 90 More cautiously, one could argue that the Court should assume jurisdiction when there are indications of 'serious and persistent violations, which highlight a problem of a systematic nature in the protection of fundamental rights in the Member States', since such situations could effectively undermine the EU's policy for the management of the external borders. 
Innovations brought about by the Lisbon Treaty
In what respect does the Lisbon Treaty change the legal framework outlined in the previous section? Most importantly, of course, the Lisbon Treaty will merge the First and Third Pillars, making co-decision the standard legislative procedure for the whole AFSJ and as such completing the process of communitarisation of competences in JHA. Under the Constitutional Treaty, the ECJ would have immediately been given full jurisdiction over this whole policy area. The Lisbon Treaty delays this for a maximum of fi ve years for those policy areas that currently fall under the Third Pillar. In addition, the special protocols on the position of the UK, Ireland and Denmark are now extended to cover the whole of the AFSJ. 92 The possibility for the Court to review the legality and proportionality of operations carried out by a Member State's police or other law enforcement agencies or of the exercising of a Member State's duty to maintain law and order and safeguard internal security remains excluded in Article 276 FEU. However, it would apply only to the chapters on judicial co-operation in criminal matters and police co-operation. Under the transitional arrangements, the UK may, at the latest six months before the expiry of the transitional period, notify the Council it will not accept the powers of the institutions for measures falling under the old Third Pillar, which will then cease to apply to the UK, after which the UK may, however, decide to opt in again with regard to these measures under the Protocols applicable to the UK in the Schengen acquis and Title IV FEC.
In the fi rst chapter of Title V TFEU, the general provisions applicable to the AFSJ as a whole, the link between the absence of internal border controls and the policy on the external borders is much less prominent in Article 67(2) TFEU than under Article 61(a) EC, attributing a more independent importance to each. Article 67(3) TFEU states that the Union shall strive for a 'a high level of security' through 'co-ordination and cooperation between police and judicial authorities and other competent authorities'.
The current Title IV EC is only amended to a very limited extent and is clearly recognisable as such in Chapter 2 of Title V TFEU. Article 74 TFEU almost literally repeats the formulation of Article 66 EC on administrative co-operation. The legal basis for measures on the external borders is, however, refi ned. Article 77(2)(b) refers to measures 'concerning the checks to which persons crossing external borders are subject', while Article 77(2)(d) provides that the Union has competence to take 'any measure necessary for the gradual establishment of an integrated management system for external borders.'
It is interesting that the Treaty introduces the concept of an integrated management system for external borders. This notion has so far been defi ned only in the December 2006 JHA Council Conclusions and is, moreover, a very broad concept, including not only border control, but also inter-agency co-operation and the fi ght against crime.
93 It remains to be seen how far Article 77(2)(d) TFEU will allow for a move away from the exclusive focus on the movement of persons in respect of the crossing of the external borders. On the one hand, it could be argued that the article is suffi ciently broadly formulated to serve as the legal basis, for instance, to extend Frontex's competences to the fi eld of police co-operation. 94 On the other hand, one might insist that this should be done under the chapter on police co-operation. Let us now consider how the Lisbon Treaty will affect executive action in general and operational co-ordination in the AFSJ in particular. One of the major innovations of the Constitutional Treaty was the introduction of a hierarchy of acts, explicitly distinguishing for the fi rst time between legislative and executive measures or rather 'legislative and non-legislative acts'. This distinction has been maintained by the Lisbon Treaty. Article 289(3) TFEU defi nes as legislative acts, all legal acts that are adopted under legislative procedure.
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There are two types of non-legislative act. First, Article 290(1) TFEU provides that the legislator can by legislative act delegate to the Commission the power to adopt non-legislative acts of general application to supplement or amend certain non-essential elements of a legislative act, so-called delegated acts. Second, under Article 291(1) 'where uniform conditions for implementing legally binding Union acts are needed', these acts shall confer on the Commission the power to adopt implementing acts.
The Convention Working Group on Simplifi cation 'broached the idea' of introducing in the Constitutional Treaty the possibility of assigning the task of adopting certain implementing acts to decentralised agencies (or 'regulatory authorities'). 96 Neither the Constitutional Treaty nor the Lisbon Treaty, however, make any reference to the execution of Union legislation by agencies, effectively ignoring an important institutional reality in the EU. A sound legal basis in the Treaty for the delegation of powers to these agencies is still lacking. Curtin has rightly remarked that the Constitutional Treaty fell short of 'constitutionalising' a framework for the administration of the Union as a whole. This observation applies equally to the Lisbon Treaty, not only in respect of delegated and implementing powers, but also operational activity. 97 While the Convention's Working Group on Simplifi cation examined the distinction between legislative and non-legislative acts, the Working Group on the AFSJ grappled with the question of how to better separate the legislative and operational tasks of the Council. 98 The Working Group did not, however, attempt to defi ne either of the two concepts. The legislative tasks of the Council appear to have included the implementation of legislation as well. 99 This defi nition would seem to be based on substantive rather than formal criteria, namely the legal effect vis-à-vis third parties.
ordinary legislative procedure (the current co-decision laid down in Article 290 TFEU) or special legislative procedure (limiting the role of either the Parliament or the Council to 'participation', the particular modalities of which are to be found in the respective legal bases throughout the Treaty). Note that the defi nition of legislative acts is a formal one.
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The Working Group proposed a merging of the various Council working groups dealing with internal security and removing CATS from the legislative process, limiting its role to sole co-ordinator of operational cooperation. 100 Article 68 TFEU now states that the European Council shall defi ne the strategic guidelines for legislative and operational planning within the area of freedom, security and justice. Article 71 TFEU provides for the setting-up of a Standing Committee on Internal Security (COSI), replacing CATS, which should 'ensure that operational cooperation on internal security is promoted and strengthened.' It should 'facilitate' the co-ordination of the activities of Member States' competent authorities. This seems to be a weaker formulation than if the article had stated it could co-ordinate activities itself. COSI's functioning would be without prejudice to the powers of COREPER. Representatives of relevant Union bodies, offi ces and agencies could be involved in its proceedings and both the European Parliament and national parliaments would have to be kept informed.
COSI has been criticised by some as an EU interior ministry in the making, 101 by others as a toothless standing committee, 102 and again others have asked whether it is necessary at all to formally provide for such a committee. 103 Considering its potentially important role in the JHA, the mentioning of COSI in the Treaty seems justifi ed. Bearing in mind that the EU is a system of attributed competences, it is diffi cult to see under which other legal basis the operational activities of the Council could fi nd their foundation. In this respect, the article on COSI lacks precision and it will largely be left to the Council to decide on the exact defi nition of its tasks and composition.
In a Council Document mapping the preparatory work for COSI, internal security was broadly defi ned as encompassing both crime prevention and control, and anti-terrorism, but also the provision of an integrated management system for external borders as a major factor in prevent-such a body. 109 No new structures should be created and reference to COSI was to be avoided. 110 Rather, existing structures should be strengthened and made more effi cient. A pilot project was set up in the fi eld of organised crime, essentially proposing ways of bringing together chiefs of police and CATS, with the additional input of relevant agencies and working groups. Here one may raise a question as to Frontex's involvement. Until the Lisbon Treaty enters into force, Frontex competences are limited to those under the First Pillar. Although this in itself does not stand in the way of co-operation on issues such as irregular migration, its involvement in other activities aimed at fi ghting crime would have to be considered beyond its remit. 112 One of the fi rst topics on the agenda was the exchange of information between these agencies. Importantly, it was decided by the heads of the EU JHA agencies that from now on the confi dentiality rules/security regulations of other agencies, including those regulations governing classifi ed information, would be considered as equivalent.
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The establishment of a Council Standing Committee on matters of internal security could cast an intergovernmental shadow over the management of external borders management, placing its co-ordination back into the sphere of infl uence of the Council. Much will depend on the fi nal shape of COSI. If it is to function as the sole co-ordinator of operational co-operation in the AFSJ, this role could clash with that of Frontex in the area of external border management, since this agency was set up for this 109 Council (n 65) 1. Council (n 78). Currently, information exchange between agencies is subject to confidentiality agreements. The obligation to conclude such agreements seems to fl ow from the agencies' own security regulations, which often copy the Council's Security Regulations. These require the conclusion of a confi dentiality agreement prior to the exchange of information with third countries and/or international organisations. specifi c purpose and has deliberately been given a degree of independence to fulfi l this task. If it is to take on more strategic tasks, it would essentially take over SCIFA's current role under Title IV EC, potentially weakening the Commission's recently acquired role of co-ordinating policy initiatives in the area of external border management.
Current developments
The fact that the ratifi cation of the Lisbon Treaty in all Member States remains uncertain calls for a brief refl ection on the future of the management of the external borders. Work on the integrated management of the EU borders is continuously under development, both in legislative and operational terms. In February 2008, the Commission tabled three communications which together were labelled 'the EU Border Package'. The fi rst Communication evaluates FRONTEX and considers its future development, the second is entitled 'Preparing the next steps in border management in the European Union', and the third examines the setting-up of a European Surveillance System (EUROSUR). 114 An in-depth discussion of these Communications would be beyond the scope of this article. For this reason, only a few elements will be highlighted here.
First, the Communications are characterised by the importance that is attached in them to technological solutions for surveillance and information exchange, attempting to 'virtually' seal off the EU's external borders. With regard to the next steps in EU border management, for instance, the Communication contemplates the possibility of introducing a system of registration for entry-exit for all third-country nationals, the use of automated gates at points of entry, a registered traveller status, and also an electronic travel authorisation system. The Communication on EUROSUR focuses on the establishment of a permanent system of surveillance and information-exchange at the EU's external maritime borders.
Second, both the EUROSUR and Frontex Communication show a continued focus on operational co-operation. The idea of establishing a European Corps of Border Guards is not abandoned, although there is no specifi c reference to such a corps. The Commission wishes to consider 'to what extent coordination of Member States' resources should be replaced with the assignment of border guards and equipment on a permanent basis.' 115 It suggests that eventually the Agency itself might deploy border guards, calling, however, for a review of the Agency's legal framework. Indeed, it must be asked on the basis of which treaty article these border guards would be endowed with public authority. The use of Article 62(2)(a) EC, which only refers to standards and procedures, would in my view stretch the scope of this article too far. Arguably, with the entry into force of the Lisbon Treaty, Article 77(2)(d) TEU could serve as the legal basis for this purpose, but whether this would also be politically feasible is a different question.
The Commission in its Communication on Frontex emphasises the importance of horizontal integration between border and customs authorities in order to achieve integrated border management. The Hague Programme has already stated that an evaluation of Frontex should examine whether 'the Agency should concern itself with other aspects of border management, including an enhanced co-operation with customs services and other competent authorities for goods-related security matters.' 116 The Commission does appear rather reluctant in this respect, recommending merely a study on inter-agency co-operation and suggesting joint operations of Member States' border and customs authorities, co-ordinated by Frontex and the Commission. It seems that the Commission is reluctant to encroach upon the powers of its own DG Taxations and Customs.
As an overall comment on the 'border package', it can be said that it lacks a critical evaluation of achievements made so far and does not present a comprehensive vision for the future development of this policy area. 117 Importantly, it almost completely ignores the question of human rights and international protection during operational co-operation, which has been fi ercely criticised by Jeandesboz. 118 The 2002 Communication was not only more ambitious, but also constituted a clear policy agenda. Instead, the 2008 Communications propose more of the same: increased powers for Frontex, intensifi ed operational co-operation, more technological surveillance and additional data-collection. They do so without fully considering the implications of the measures proposed or their technical feasibility. 119 Nonetheless, on at least one of the main proposals, the introduction of an entry-exit system, there already seems to be broad agreement amongst Member States. 120 The emphasis on operational co-operation as a means of advancing integration in the AFSJ through practical co-operation rather than substantial legislation, as is the case for the development of EUROSUR, remains subject to the criticism voiced above.
Conclusion
Even if the Lisbon Treaty does not enter into force, most of the measures proposed in the Commission's border package could still be adopted. However, it would be a lost opportunity for an increased democratic and judicial overview of the legislative measures that shape this policy. At the same time, one should realise that the focus of both this policy area and the AFSJ as a whole remains very much on the co-ordination of operational co-operation between national enforcement authorities, and that law enforcement activities are by their very nature operational tasks.
It will be necessary to give more thought to developing a sound legal framework for the EU's joint operational activity in the AFSJ as a whole and the management of the external borders in particular. This contribution has shown that the Lisbon Treaty, although distinguishing legislative acts from non-legislative acts, as well as legislative activity from operational activity, fails to do so. It has been argued that although Member States' judiciaries have the prime responsibility in ensuring respect for fundamental rights by their respective border-guard authorities, the ECJ should have a subsidiary power of judicial review when it comes to guaranteeing respect for the Union's core values and their full effectiveness in the implementation of this Community policy.
When the Treaty of Lisbon enters into force, the broad reformulation of the legal bases for the adoption of measures for the management of the external borders arguably leaves the Community legislator with considerable leeway to adopt legislative measures for a truly integrated system See replies to a questionnaire from the Council Presidency: 'Project for a system of electronic recording of entry and exit dates of third-country nationals in the Schengen area' Council Document 13403/08, 24 September 2008. Nineteen Member States, including the UK and Ireland, who are not even participating in the EU's external border policy, as well as the three SAC countries replied. Only two Member States (Slovenia and Romania) opposed the taking of biometric data, Lithuania's answer was unclear and Hungary wanted the taking of biometric data only for those TCN under a visa obligation. Greece went as far as to argue the entry-exit system should extend even to EU citizens, which would be contrary to the EU free movement rules as they stand.
of external borders management. Practice would, however, need to show whether such measures would be adopted under the legal basis for the management of the external borders or under the chapter for police cooperation. Moreover, it remains to be seen how far this legal competence would allow for the conferral not just of co-ordinating powers, but also executive powers concerning 'EU border guards'. Although politically this would seem controversial, the possibility should not be excluded, bearing in mind the importance that Member States and the Community attach to tackling irregular migration.
The Hague Programme will expire in 2010 and preparations for its follow-up, the Stockholm Agenda, to be adopted under the Swedish Presidency, are underway.
121 It is to be regretted that with regard to the external borders policy, the 'EU future group', charged with the task of giving more thought to the future development of the AFSJ when the Hague Programme ends, simply echoes the Commission's border package.
122 These Communications, however, lack a well-thought-through vision of the future direction of the EU's policy in this area. Whether the Lisbon Treaty will enter into force or not, it is desirable that the Stockholm Agenda gives clear guidance for the future direction of the AFSJ as a whole and external borders management in particular. If it does enter into force, it should give guidance on how the Community intends to use its competences in this fi eld and how it envisages the relationship between the former First and Third Pillars, not merely in terms of legislation but also in terms of operational co-operation. 121 See, for instance, the public consultation on the future of the AFSJ launched by the Commission: <http://ec.europa.eu/justice_home/news/consulting_public/0001/consultation_questionaire_en.pdf> last accessed 15 April 2009.
